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1. Methods & Theories Lacking Validation and/or
Quantification
2. Incompetent Expert Witnesses

Jill Glick, M.D., University of Chicago pediatrician, testifying in support of the
“shaken baby syndrome” theory for ferreting out murders—Feb 2009, Joliet,
Illinois, trial court

…the whole point of biomechanic studies is to create what we know
happens and biomechanic models have yet to recreate what happens in
nature and once those biomechanic models create what we know happens,
they will be very valuable for us …we do know that children are shaken and
have traumatic brain injury. …Not saying that every child with that trauma is
shaken. I'm just saying that those that are shaken have been and so if we
can't create that in the lab then the lab really doesn't tell us much.
[Emphases added.]

The Court:

Mr. Godfrey:
The Court:
Mr. Godfrey:
The Court:
Mr. Godfrey:
The Court:
Mr. Godfrey:
The Court:
Mr. Godfrey:
The Court:
Mr. Godfrey:

Mr. Godfrey, lets go back to some high school physics here
just to complete the record. What is the scientific basis for the
critical speed formula?
Newton’s Laws.
Which is?
Well, there are three of them, three different laws.
Put them on the record, please.
You’re pressing me, your Honor, here in my advanced senility.
I just want to complete the record.
There’s three Newton’s Laws. For every force there is an opposing force.
An object in motion stays in motion?
An object in motion tends to stay in motion. If it’s in a circular motion,
it will tend to move to the outside. NOT!
And these are the basis of the mathematics of the formula?
These are the basics of the mathematics of the formula, yes, sir.

Factors Contributing to Unethical Behavior by Forensic
Experts
•Ignorance of role
•Pressure by contracting attorney
•Incompetence
•Reluctance to examine objectively one’s theories and techniques
•Belief that no disinterested knowledgeable person will ever become
aware of one’s testimony (what happens in court stays in court)

Partial Solution to First Millstone: Take the Resolution of Scientific
Disputes Outside the Adversarial System. Model: National Academy of
Sciences Studies of Forensic Models and Theories

Partial Solution to First Millstone: Take the Scientific Questions out of the
Adversarial System for Resolution, e.g,. to the National Academy of Sciences

Partial Solution to Second Millstone: a. Amend FRCivP 26, including a Provision
for Peer Review of Expert Reports
Rule 26, FRCivP
….
(2) Disclosure of Expert Testimony.

(A)In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other
parties the identity of any witness it may use at trial to present evidence under Federal Rule of Evidence
702, 703, or 705.

(B) Written Report. Unless otherwise stipulated or ordered by the court, this disclosure must be
accompanied by a written report — prepared and signed by the witness — if the witness is one retained
or specially employed to provide expert testimony in the case or one whose duties as the party's
employee regularly involve giving expert testimony. The report must contain:
(i)a complete statement of all opinions the witness will express and the basis and reasons for them;
(ii) the data or other information considered by the witness in forming them;
…..
(C) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in the
sequence that the court orders. Absent a stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to be ready for trial;

Doctor Smith is expected to testify that the Defendant blew
through the stop sign at 80 mph, causing the fatal crash. He
bases his conclusions on his education and experience and his
visit to the crash site and review of the records. His CV is
attached.

Partial Solution for Second Millstone: b. Amend FRCrP 16 including
Strengthening Requirement of Written Expert Report and Making Provision for
Peer Review

(G) Expert Witnesses.
At the defendant's request, the government must give to the defendant a written summary of any
testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of
Evidence during its case-in-chief at trial. If the government requests discovery under subdivision
(b)(1)(C)(ii) and the defendant complies, the government must, at the defendant's request, give to the
defendant a written summary of testimony that the government intends to use under Rules 702, 703,
or 705 of the Federal Rules of Evidence as evidence at trial on the issue of the defendant's mental
condition. The summary provided under this subparagraph must describe the witness's opinions, the
bases and reasons for those opinions, and the witness's qualifications. [Emphasis added.]

